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The purpose of the article is to prove the conceptual and functional inadequacy of the “safe harbor” doc-
trine for regulating the liability of generative artificial intelligence (Al) providers for copyright infringement
and to substantiate the need for developing a special (sui generis) liability model. Methods. The research
is based on a combination of general scientific and special legal methods. Doctrinal analysis was used to
study the legal norms governing the liability of online intermediaries in the US (MCA) and the EU (E-com-
merce Directive, DSA, CDSM Directive). The comparative legal method was used to contrast the American
and European approaches to intermediary immunity. The system-structural method allowed for the decon-
struction of the generative Al content creation process into stages (data curation, model design, generation)
and to define the provider'’s active role in each. The formal-logical method was applied to identify contra-
dictions between the premises of the “safe harbor” doctrine and the technological reality of generative AL
Results. It has been established that generative Al providers play an active, defining, and co-creative role
in the content creation process, which fundamentally distinguishes them from the passive intermediaries for
whose protection the “safe harbor” regimes were created. It is demonstrated that the “notice-and-takedown”
mechanism is ineffective for the dynamic nature of Al-generated content. A hypothesis is proposed about
the need to replace the binary “liable/exempt from liability” framework with a sui generis model based
on the principles of algorithmic accountability and tiered duties of care. Conclusions. It is concluded that
the direct application of existing “safe harbor” doctrines to generative Al is a categorical error. The pro-
posed new liability model shifts the focus from reactive response to proactive risk management, imposing
a duty on developers to implement technical and organizational measures to prevent infringements. For
Ukraine, in the context of European integration, this creates an opportunity to “leapfrog” over outdated
stages of regulation and immediately implement an advanced model. Prospects for further research lie in
developing specific technical standards for implementing tiered duties of care and in analyzing the economic
consequences of introducing the proposed liability model.
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Mema cmammi nonseae y 008e0eHHi KOHYenmyanbHoi ma yHKYioHanbHOI HenpudamHocmi OOKmMpunu
«besneunoi easamniy (safe harbor) ons pezyniosants 6i0nogioanbHOCMi NPpoBalidepie 2eHePAMUEHO20 UNyY-
noeo inmenexkmy (L) 3a nopywenns agmopcokux npas ma 6 062pyHmy8anHi HeobdXioHocmi po3pooKu
cneyianvroi (sui generis) moodeni gionogioanvrocmi. Memoou. /[ocaiddcenns epyHmyemocs Ha CYKYN-
HOCMI 3A2ANbHOHAYKOBUX MA CNeYyiarbHuX 10puoOUdHUX Memoois. JJokmpunatoHuli auaniz 3acmoco8ato
0J151 BUBUEHHS NPABOBUX HOPM, WO pe2yniolomb 8i0nogioaivHicms oHLaun-nocepeonuxie y CIIA (DMCA)
ma €C (Hupexmusa npo erexmponny xomepyiro, DSA, Jupexmusa CDSM). [lopisusanvro-npasosuii
Memoo 8UKOPUCINAHO OISl 3iICMABILEHHS AMEPUKAHCHKO20 MA €8PONELCbK020 Ni0X00i8 00 iMyHimemy noce-
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peonuxie. CucmemHo-CmpyKmypHuti Memoo 003601UE 0CKOHCMPYIO8AMU NPOYec CMEOPEHH KOHMEHMY
eenepamusnum LI na cmanu (Kypayis oanux, ousaun Mooeni, 2eHepayis) ma U3HAUUMu aKmMueHy poib
nposaiioepa Ha KOJHCHOMY 3 Hux. PopmManbHO-102i4HULL MEMOO 3ACMOCOBAHO OJisl GUABLEHHS CYnepey-
HOocmeu Midc nepedymosamu 0OKmMpPUHY «0e3neyHoi 2aganiy ma MmexHoI02iUHO0 PealbHiCmIo eeHepa-
musrnoeo I11. Pesynomamu. Bcmanogneno, wjo nposaiioepu cenepamugnozo 111 gidieparoms axmusHy,
BU3HAUANILHY MA CNIBMEOPYY POIb y NPOYECi CMEOPEHHS KOHMEHMY, W0 QYHOAMEHMANbHO 8i0PI3HAE IX
810 NACUBHUX NOCEPEOHUKIB, OJIS1 3AXUCTY AKUX OVIU CMBopeHi pedcumu «be3neunoi easani». [Ipodemon-
CMPOBAHO, WO MEXAHI3M «NOBIOOMIEHH MA BUOANIEHHAY € HeePeKMUSHUM 01 OUHAMIYHOI npupoou
Il-xonmenmy. 3anpononosarno zinomeszy npo HeoOXionicms 3aminu OIHAPHOT pamKu «8iON0BIOANbHUL/
38i1bHEHUL 810 8I0N0BIOATLHOCMIY HA SUI generis Mooeib, Wo TPYHMYEMbCA HA NPUHYUNAX AN2OPUMMIYHOT
niozsimnocmi ma ougepenyitioganux 0608 ’s3ki6 wooo obaunocmi. Bucnoexu. 3pobreno sucrnosox, wo
npsame 3acmocy8ants iCHyI04UX OOKMpun «besneunoi cagamniy 00 cenepamugnozco LI ¢ kamezopiansHoo
NOMUNKOW. 3anponoHo8ana Ho8a Mooeib 8i0N08i0anbHOCMI 3MIWYE POKYC 3 PeaKmMu8Ho20 pea2y8anis Ha
npoaKmuene ynpasiintsl pusuUKamu, NOK1A0ayu Ha po3pooHUKie 0008 30K 6npoeadIcy8amu mexHiuHi
ma opeanizayiuni 3axo0u 0151 3anobicanus nopywennsam. s Yxpainu, 6 konmexkcmi €eepoinmezpayii, ye
CMBOPIOE MOJMCIUBICIb «NepeCmPUudHYmuy yepes 3acCmapili emanu pe2yio8ants ma 00pasy 6nposaoumu
nepeoogy mooeinn. l[lepcnexmugu nodanbuiux 00CAiONHCEHb NONAAMb Y PO3POOYT KOHKPEMHUX MEXHIYHUX
cmaHnoapmis 071 peanizayii ougepenyitioganux 0608 A3Kie obaunocmi ma 8 aHANi3i eKOHOMIUHUX HACAIOKI8

8NPOBAVICEHHS 3ANPONOHOBANHOI MOOeNl 8i0N0BIOANbHOCMI.
Knwouosi cnosa: cenepamusnuii LI, asmopcoke npaso, 8ionogioansHicms nOcepeoruKis, besneuna 2aeamy,

AN2OPUMMIYHA NIO3GIMHICMb.

Introduction. The emergence of powerful gener-
ative artificial intelligence (Al) models capable of cre-
ating new content has triggered a doctrinal crisis in
copyright law, particularly concerning the liability
of online intermediaries. Established “safe harbor”
doctrines, designed for the internet era of the late
1990s, have proven conceptually unfit for the new
technological paradigm.

The contemporary academic discourse is active-
ly exploring this issue, yet often focuses either on
analyzing specific aspects, such as fair use (Murray,
2023), or on a general critique of copyright’s inade-
quacy as a regulatory tool for Al (Mantegna,

2024), without offering a comprehensive alterna-
tive liability model.

The central thesis of this article is that the active,
defining, and co-creative role of generative Al pro-
viders in the content creation process makes them
fundamentally different from the “neutral, purely
technical and passive” intermediaries for whose pro-
tection the “safe harbor” regimes were created. This
distinction renders the direct application of existing
doctrines not only legally incorrect but also practi-
cally impossible. The attempt to apply a legal shield
designed for a passive entity to an active one is a cat-
egorical error that leads to the collapse of the entire
doctrinal structure.

The purpose of this article is to prove the inad-
equacy of the “safe harbor” doctrine for regulating
the liability of generative Al providers and to sub-
stantiate the need for a sui generis liability model.
The research objectives are: 1) to analyze the immu-
nity architecture within the U.S. Digital Millennium
Copyright Act (DMCA) and the European E-com-
merce Directive; 2) to deconstruct the active role
of the generative Al provider in the content creation
process; 3) to demonstrate the unsuitability of exist-
ing frameworks in the U.S. and the EU; 4) to propose
a new liability model based on the principles of al-
gorithmic accountability and tiered duties of care;
and 5) to consider the implications of this model for
legal reform in Ukraine.

Analysis of recent research and publications.
The academic and legal debate is largely a response
to the framework established by foundational legis-
lation, most notably the U.S. Digital Millennium Cop-

yright Act (DMCA, 1998). Section 512 of the DMCA
created the original “safe harbor” provisions, estab-
lishing the “notice-and-takedown” system for online
service providers. This legislation, while not a recent
publication, represents the doctrinal starting point
for any analysis of intermediary liability and has been
the subject of continuous scholarly critique and ju-
dicial interpretation, forming the essential backdrop
against which the challenges of generative Al are now
being measured.

The problem of liability for copyright infringements
related to the activities of generative Al is a sub-
ject of active scholarly debate. A significant portion
of research focuses on the application of the fair use
doctrine to the training process of Al models. For in-
stance, M. Murray (Murray, 2023) analyzes the roles
of various participants in the process - from dataset
creators to end-users-through the lens of the four
fair use factors, shifting the focus of liability onto
the end-user. Other authors, such as M. Mantegna
(Mantegna, 2024), put forward the radical thesis that
copyright law is fundamentally an inappropriate tool
for solving the problems created by Al and call for
the search for alternative methods of compensating
authors.

A more moderate approach is offered by Lin, Y., &
Guan, T. (2025), who develop the concept of an “Al
Harbor”, which is a modernization of the existing
DMCA “safe harbor.” Their model envisages differ-
entiated duties for different participants in the Al
“supply chain” (data suppliers, model developers,
service operators), linking immunity to the fulfillment
of specific technical and organizational require-
ments. Similar ideas about distributed liability are
expressed by Chen (Chen, 2025), who proposes ap-
plying the principle of no-fault liability to providers
of generative AT services. Even before the explo-
sive spread of generative Al, scholars such as N. El-
kin-Koren and M. Perel (Perel & Elkin-Koren, 2015)
laid the foundations for analyzing liability through
the concept of “algorithmic accountability”, arguing
for the need for transparency and due process in
algorithmic copyright enforcement.

This aligns with broader calls for accountability
in automated systems, such as those articulated by
N. Diakopoulos (Diakopoulos, 2016), who has ex-
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plored the need for journalistic and public scrutiny
of computational power structures Together, these
works underscore a shift from focusing on specific
infringing acts to examining the responsibilities inher-
ent in designing and deploying algorithmic systems.

Meanwhile, European researchers are analyz-
ing the problem through the prism of the interaction
of new legislative acts. Quintais, J. P, & Schwemer,
S. F. (2022) examine the complex interplay between
the Digital Services Act (DSA) and the special pro-
visions of Article 17 of the Directive on Copyright in
the Digital Single Market (CDSM), which has already
abolished the “safe harbor” for a certain type of ac-
tive platform.

Despite the significant number of publications,
the problem of the fundamental conceptual incom-
patibility of the very logic of “safe harbor,” based on
the “active/passive” intermediary dichotomy, with
the technological reality of generative Al remains un-
resolved. Most proposals attempt to “repair” or adapt
the existing framework, whereas this article argues
for the necessity of its complete rejection in favor
of a fundamentally new model based on proactive
risk management rather than reactive responses to
infringement notices.

Materials and methods. The methodologi-
cal basis of the research is a system of philosoph-
ical-worldview, general scientific, and special-legal
methods that ensure the objectivity and complete-
ness of the analysis. The dialectical method of cog-
nition allowed for the examination of the problem
of generative Al provider liability in its development
and interconnection with technological, economic,
and social factors.

Central to the research is the doctrinal (formal-le-
gal) method, which was applied to analyze and in-
terpret the key provisions of U.S. and EU legislation
regulating the liability of online intermediaries. Spe-
cifically, Section 512 of the U.S. Digital Millennium
Copyright Act (DMCA), Articles 12-14 of Directive
2000/31/EC on electronic commerce, the relevant
provisions of the Digital Services Act (DSA), and Ar-
ticle 17 of Directive (EU) 2019/790 on copyright in
the Digital Single Market (CDSM) were analyzed.

The comparative-legal method was used to con-
trast the American “safe harbor” model, based on
the fair use doctrine and the “notice-and-takedown”
mechanism, with the European model, which has
evolved from passive hosting to special liability re-
gimes for active platforms.

The system-structural method allowed for the de-
construction of the generative Al content creation
process into three key stages: ) curation and inges-
tion of training data; 2) design, training, and fine-tun-
ing of the model; 3) content generation (inference).
This approach made it possible to identify and legal-
ly qualify the active, controlling role of the provider
at each stage, which is key to refuting the analogy
with passive hosting.

Based on the synthesis of the obtained results,
using modeling and forecasting methods, a hypoth-
esis was formulated about the need to create a sui
generis liability model, and its conceptual framework
was developed, based on the principles of algorith-
mic accountability and tiered duties of care.

1. Alegislative compromise

The “safe harbor” regimes, introduced in the late
1990s in both the U.S. (DMCA) and the EU (E-com-
merce Directive), were the result of a legislative
compromise. Their goal was to balance the interests

of rights holders and the needs of innovative services
for protection against endless lawsuits for the actions
of their users. The basis of both regimes is the “no-
tice-and-takedown” mechanism, which allows rights
holders to notify a provider of a specific infringement,
and the provider to react to preserve its immunity.

Key to our argument is that the very architecture
of these regimes presupposes a passive role for
the provider. The U.S. DMA requires that the mate-
rial be stored “at the direction of a person other than
the service provider” (17 U.S.C. § 512(c)). The Euro-
pean E-commerce Directive is even more direct, stat-
ing that the liability exemption applies only to servic-
es that play a “neutral, purely technical and passive
role” (Directive 2000/31/EC, Recital 42). This legal
architecture was built on the notion of a provider as
a neutral conduit or repository for content created
and uploaded exclusively by third parties.

Generative Al shatters this fundamental assump-
tion. The provider is not a passive host but an active
participant-in fact, a co-creator - in the generation
of the final product. To demonstrate this, a legally
significant technical analysis of the content creation
process is necessary. At the training data curation
stage, the provider makes active decisions regarding
the collection, selection, and processing of vast data
arrays, which often include millions of copyrighted
works. This is not passive storage but a fundamental
act of building the model’s “knowledge base”, which
is the basis for direct copyright infringement lawsuits,
such as in the cases of The New York Times v. OpenAl
and Getty Images v. Stability AT.

At the model design and training stage, the pro-
vider develops the architecture, chooses the training
methodology, and makes decisions that directly af-
fect the model’s behavior, particularly its tendency
to “memorize” and verbatim reproduce fragments
of training data. These architectural decisions are
a form of direct control over the method of creating
new content.

Finally, at the content generation (inference)
stage, the provider’s system receives a request
(prompt) from the user, which is essentially an idea,
and executes the entire process of creating the ex-
pression. The system uses its trained weights and al-
gorithms fully developed and controlled by the pro-
vider-to synthesize a new work. The user specifies
what (the idea, but the provider’s system controls
how (the expression). It is because of this active role
that the U.S. Copyright Office has compared the Al
user to a client who gives general instructions to
an artist, where the artist is the Al system itself.

Thus, the origin of the content, the provider’s
actions, and the degree of its control are radically
different from the traditional hosting model. While
a hosting provider passively stores a ready-made file
created by the user, a generative Al provider actively
synthesizes new content in response to a request.
This difference makes the application of “safe har-
bor” standards impossible. The “actual knowledge”
standard of infringement, which underlies the “no-
tice-and-takedown” mechanism, loses its meaning,
as the provider cannot have prior knowledge of a dy-
namic, yet-to-be-generated output,

2. The way out of a doctrinal crisis

The evolution of European law itself points to a way
out of this doctrinal crisis. Article 17 of the CDSM Di-
rective has already abolished the “safe harbor” for
“online content-sharing service providers” (OCSSPs)
that play an active role in communicating works to

ISSN: 2307-8049 (Print)
ISSN: 2663-2799 (Online)



waYKOBI/Iﬁ BicHUK XepCOHCHKOTO AeP:KaBHOTO YHiBEepPCUTETY

the public, establishing a form of direct liability for
them. Generative Al providers are an even more vivid
example of an “active” platform.

Therefore, creating a special liability regime for
them is not a radical break with the European legal
tradition, but a logical next step on the path defined
by Article 17 (Quintais, J. P., & Schwemer, S. F.,
2022).

Instead of trying to adapt the outdated binary
“safe harbor” model, this article proposes a funda-
mentally new approach-a graduated liability frame-
work that reflects the degree of the provider’s con-
trol. This model is based on two pillars: algorithmic
accountability and tiered duties of care. The principle
of algorithmic accountability shifts the focus from
“knowledge” of specific infringements to the pro-
vider’s duty to exercise care in the design, training,
and deployment of the AT system (Perel & Elkin-Kor-
en, 2015). Liability arises from the failure to take rea-
sonable measures to mitigate foreseeable risks.

This principle is operationalized through tiered
duties of care, which can be structured according
to the stages of the Al lifecycle, developing ideas
proposed in academic literature (Lin, Y., & Guan, T,
2025). At the data curation stage, this could be a duty
to ensure the legality of training data. At the model
development stage, a duty to implement technical
measures to reduce risks, such as preventing “mem-
orization” and implementing watermarking. At the de-
ployment stage, a duty to implement dynamic output
filtering and robust complaint mechanisms.

Compliance with these duties would function as
a defense or a mitigating factor for liability, chang-
ing the paradigm from “are you liable?” to “what is
the extent of your liability given the reasonableness
of your risk mitigation efforts?”.

Conclusions. The analysis conducted demon-
strates the conceptual failure of

the passive intermediary doctrine when applied
to active providers of generative Al. The fundamental
assumptions underlying the “safe harbor” regimes
in the U.S. and the EU are destroyed by the active
role of providers in selecting training data, designing
models, and directly synthesizing content. Conse-
quently, the key “notice-and-takedown” mechanism
becomes functionally obsolete and ineffective.

Instead of attempting to artificially extend
the boundaries of outdated doctrines, a hypothesis
is proposed for the creation of a sui generis legal
framework based on the principles of algorithmic
accountability and tiered duties of care. This model
shifts the focus from reactive remediation to proac-
tive risk management, placing responsibility on Al
developers and operators to implement reasonable
technical and organizational measures to prevent
copyright infringements.

For Ukraine, which is on the path of European
integration under the EU Association Agreement,
this challenge presents a unique opportunity. Cur-
rent Ukrainian legislation on intermediary liability
is based on a model similar to the E-commerce
Directive. However, the European legal framework
that Ukraine must implement is fragmented and in
a state of transformation. This creates a unique op-
portunity for Ukraine to “leapfrog” over outdated
stages of legal development. Instead of blindly cop-
ying the existing, fragmented acquis, Ukraine can
immediately implement an advanced, legally con-
sistent, and technologically adequate regulatory
model. Such a step would not only fulfill harmoniza-

tion obligations but also create a significant compet-
itive advantage, turning the country into an attrac-
tive jurisdiction for the development of responsible
artificial intelligence

Prospects for further research in this area lie in
the development of specific technical standards
and best practices for the implementation of each
of the tiered duties of care, as well as in conducting
an economic analysis of the consequences of imple-
menting the proposed liability model for the innova-
tive development of the Al industry.
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